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Important changes made in tax laws within recent months 
include: 


Lowisiana—A sales thx of broad application, known as the 
“Luxury Sales Tax” was enacted by Act No. 75, Laws of 


1936. First return due November 20, 1936, covering Octo- 
ber sales. 


Massachusetts—An additional tax equal to 10% of the 


1936 Corporation Excise Tax was imposed by Chapter 397, 
Laws of 1936. 


New Jersey—A Franchise Tax was imposed upon foreign 
corporations by Chapter 264, Laws of 1936. First report 
due May 4, 1937; tax due November 1, 1937. 


Oklahoma—By vote of the people on July 7, 1936, the 
Consumers’ Sales Tax rate was increased from 1% to 2%. 


Pennsylvania—The rate of the Corporation Income Tax 
has been increased from 6% to 10% by Act of August 8, 
1936, No. 40. The Corporate Loans Tax rate was tempo- 


rarily increased to 8 mills on the dollar by Act of July 17, 
1936, No. 24, Sec. 18. 
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Taxation of Intangibles 


EDWARD ROESKEN 


Real estate has for centuries 
borne its full share of property tax 
burdens. Tangible personal prop- 
erty has also yielded a property 
tax revenue of large proportions. 


The taxation of intangibles, such 
as credits, accounts receivable, 
stocks, bonds, etc., has not, how- 
ever, been so wide-spread, due 
perhaps in part to the difficulty in 
“pinning down” such property at a 
given point as being taxable there, 
and also to the fact that the le- 
gality of taxing it under varying 
circumstances has been in doubt, 
particularly where taxation was 
attempted in jurisdictions other 
than the domicile of the owner. 


The need for increased revenue 
felt by many states and their sub- 
divisions during recent years has 
led to the seeking of new subjects 
of taxation. Hence, intangibles will 
probably receive greater attention 
as a taxable subject by state and 
local governments in the future. 
Today, a number of states, such as 
Alabama, California, Connecticut, 
the District of Columbia, Florida, 
Indiana, Iowa, Kansas, Kentucky, 
Maryland, Minnesota, Montana, 
Nebraska, Ohio, Oklahoma, Penn- 
sylvania, South Dakota, Virginia 
and West Virginia have in effect 
legislation classifying one or more 
types of intangibles, taxed at com- 
paratively low rates, ranging from 
less than one mill to eight mills 


on the dollar, in an endeavor to in- 
duce the voluntary return for 
taxation of this type of property, 
concerning which assessors have 
few sources of information. There 
are states other than those men- 
tioned which tax intangible prop- 
erty at the same ad valorem rates 
applicable to real estate and 
tangible personal property. 

Until recently, the right of a 
state to tax the intangibles of a 
foreign corporation, claimed by 
the state to be taxable within it 
because they arose from business 
carried on within its borders, had 
not been definitely established, as 
the United States Supreme Court 
had not had occasion to rule upon 
this point. However, in the West 
Virginia case of Wheeling Steel 
Corporation v. Fred L. Fox, State 
Tax Commissioner et al., decided 
by that Court May 18, 1936, (The 
Corporation Journal, June, 1936, 
page 210), 56 S. Ct. 773, it was 
held that where a Delaware cor- 
poration, inactive in that state, 
had its principal office in Wheel- 
ing, West Virginia, it was subject 
to ad valorem taxation in West 
Virginia upon its accounts receiv- 
able and its deposits in banks to 
the extent that such intangibles were 
not to be deemed to have been local- 
ized elsewhere. This decision was 
one of the more important tax 
opinions of the October, 1935, 
Term of the Supreme Court. 
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Domestic Corporations 


California. 

Stockholders’ liability; debts incurred between repeals of consti- 
tutional provision and statute. In Kaysser v. McNaughton et al., 46 
P. (2d) 217, (The Corporation Journal, November, 1935, page 30), 
the District Court of Appeals of California held that where there had 
been a stockholders’ liability for debts concurrently provided for by 
a constitutional provision and a statute, and thereafter where the 
constitutional provision was repealed, the statute also became inop- 
erative, except as a means of enforcing liability which had accrued 
prior to the repeal of the constitutional provision. Upon appeal to 
the Supreme Court of California in Kaysser v. McNaughton et al., 57 
P. (2d) 927, this ruling was reversed, the court holding that upon 
the repeal of the constitutional provision on November 4, 1931, the 
statutory provision, not being in conflict with the constitution, never- 
theless remained in full force until its later repeal (on August 14, 
1931.) This decision was followed on May 4, 1936, by the United 
States Circuit Court of Appeals, Ninth Circuit in Bank of California, 
National Association, v. Craddock-Terry Co., 83 Fed. (2d) 819. F. D. 
Madison, Marshall P. Madison and Gerald S. Levin (Pillsbury, Madi- 
son & Sutro, of counsel) of San Francisco, for appellant (plaintiff.) 
F. F. Thomas, Jr., John T. Pigott and Burnham Enersen (Mc- 
Cutchen, Olney, Mannon & Greene, of counsel) of San Francisco, 
for appellee. 


Contract is voidable where entered into by corporation after sus- 
pension of powers for failure to pay franchise tax. Respondent do- 
mestic corporation, after a suspension of its corporate powers for 
having failed to pay its franchise tax, entered into a contract which 
appellants contend is void. The District Court of Appeals, Third 
District, finds, however, that the statute declares such contracts to 
be voidable, and therefore void as to the wrongdoer, but not void as 
to the wronged party unless he elects to so treat it. The wronged 
party in this instance not having declared the contract void, it was 
held to remain in full legal force and effect. Depner v. Joseph Zukin 
Blouses et al., California District Court of Appeals, Third Appellate 
District, April 7, 1936. Commerce Clearing House Court Decisions 
Reporting Service Requisition No. 156914. 


Delaware. 


Where there is a merger of Delaware corporations with foreign 
corporations, and a Delaware corporation remains as the surviving 
corporation, there is allowed, against the tax due upon such merger, 

a deduction to the extent of the tax computed upon the aggregate 
of the authorized capital stock of all the constituent corporations. 
This case, which is authority for the rule outlined above, was decided © 
by the Superior Court of New Castle County on May 4, 1936. Itis 
important for the reason that it determines that the statutory de — 
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duction “computed upon the aggregate amount of the total author- 
ized capital stock of the constituent corporations” is not to be 
limited to the authorized capital stock of the constituent Delaware 
corporations but applies to the authorized capital stock of all the 
constituent corporations. State v. Bethlehem Steel Corporation,* 184 
A. 873. P. Warren Green, Attorney General, for plaintiff; . Robert 
H. Richards and Charles F. Richards of Richards, Layton and Finger 
of Wilmington, for defendant. 

* The full text of this opinion is printed in The Corporation Tax Service, 

Delaware volume, page 503. 

Stockholders have no power to ratify a fraud committed against 
their corporation. Certain persons were in control of the manage- 
ment of two corporations as common officers of both. Receiving 
salaries from one company, a majority of whose stock was owned by 
the other, they arranged for it to pay to the other a “management 
fee” which was, in effect, devoted to the payment of their salaries 
in the other corporation. They were thus compensated twice for the 
same services. The Court of Chancery, New Castle County, holds 
the arrangement to be a fraud upon the corporation paying the fee, 
and that its stockholders, in this derivative action on behalf of that 
company, may obtain restitution of the fees paid. It is also held that 
a ratification, after the institution of this suit, of the arrangement 
outlined, by a majority of the stockholders of the corporation which 
had paid the management fee, was without effect, since stockholders 
cannot ratify a fraud committed against their corporation. Eshle- 
man et al. v. Keenan et al., Court of Chancery, New Castle County, 
July 8, 1936. William Prickett for complainants and intervenors. 
Ivan Culbertson, for defendants. Commerce Clearing House Court 
Decisions Reporting Service Requisition No. 162501. 

Michigan. 

Postponement of stock redemption date by amendment held not 
binding upon stockholder not consenting to amendment. The ap- 
pellant had purchased 100 shares of $10. par preferred stock of de- 
fendant company containing a provision for the redemption of the 
stock on January 25, 1932 at par. Prior to that date, by amendment 
to defendant’s charter, to which appellant did not consent, the re- 
demption date was extended to January 25, 1937. On the original 
redemption date, appellant tendered his stock, but notwithstanding 
the corporation’s ability to redeem without prejudice to the rights 
of its creditors, redemption, was refused. This action was brought, 
appellant contending that postponement of the redemption date of 
his stock was an impairment of his contract right. The Michigan 
Supreme Court agrees, concluding that the provision for redemption 
was something more than a mere incident to corporate relationship, 
being a definite contractual undertaking, under which appellant was 
entitled to recover, his rights in this connection not being altered by 
reason of the enactment of the Michigan General Corporations Act 
of 1931 after the purchase of his stock. Sutton v. Globe Knitting 
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Works, 267 N. W. 815. Seth R. Bidwell, Butterfield, Keeney & Am- 
berg and Travis, Merrick, Johnson & McCobb, of Grand Rapids, 
for appellant. Warner, Norcross & Judd and Joseph Shulsky of 
Grand Rapids, for appellee. 

Minnesota. 

Right of corporations to elect not to be bound by “Business Cor- 
poration Act” of 1933 upheld. In a case decided June 26, 1936, the 
Minnesota Supreme Court upholds the action of the Minnesota Leg- 
islature in providing in Section 61, subdivision II of Chapter 300, 
Laws of 1933, that corporations might, by resolution duly filed, 
elect not to become bound by Chapter 300, bein as the “Business 
Corporation Act,” which had made material changes in the laws 
governing business corporations thereafter organized. The Court 
also held valid Chapter 44, Laws of 1935, which extended the time 
in which the election above mentioned might be exercised, and found 
that the action of defendant company, in adopting a resolution under 
the latter law, was carried out in accordance with the statutory 
provisions. Muller et al. v. Theo. Hamm Brewing Company et al., 

N. W. 204. H. H. Peterson, Attorney General, and Wm. S. Ervin, 
Deputy Attorney General, for appellants. R. H. Fryberger of Min- 
neapolis, for respondents. 


New Jersey. 


Stockholder’s delay of four months in objecting to plan for acqui- 
sition of another corporation’s stock held to warrant dismissal of suit. 
Complainant, a stockholder in respondent sugar company, sought to 
attack as ultra vires a completed transaction whereby that company 
acquired all of the stock of another corporation, upon payment of 
$9,000,000 of government securities which formed a part of the earned 
surplus of the sugar company, to whose common stockholders the 
stock acquired was distributed pro rata. Four months elapsed after 
complainant was notified by the plan before he took any action to 
prevent its consummation. The Court of Errors and Appeals up- 
holds the action of the Court of Chancery in dismissing the bill of 
complaint on the ground that complainant was guilty of laches in 
thus delaying to take steps in objecting to the transaction. Fraser 
v. Great Western Sugar Co. et al., 185 A. 64. Louis J. Platt of West 
New York, (Harry Green of Newark, of counsel; Sidney S. Jaffe of 
Newark, on the brief), for appellant. Wall, Haight, Carey, & Hart- 
pence of Jersey City, (Albert C. Wall of Jersey City, G. Tracy 
Vought of New York City and Caldwell Martin of Denver, Colorado, 
of counsel), for respondents. 


New York. 


In a stockholder’s derivative action, the stockholder may issue 
execution and collect judgment recovered on behalf of corporation. 
The New York Supreme Court, Appellate Division, Fourth Depart- 
ment modifies the opinion rendered by the Supreme Court, Herkimer 
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County, in Earl v. Brewer et al., (The Corporation Journal, March, 
1936, page 127), 282 N. Y. S. 922, by altering the judgment, (wherein 
it was indicated that in a stockholder’s derivative action, the corpo- 
ration, as judgment creditor, possessed the sole right to maintain 
proceedings supplementary to judgment and execution), by holding 
that the plaintiff, “in issuing execution, is not only ‘acting for’ the 
corporation, but is the only person really fitted for that ollice in so 
far as the collection of this judgment is concerned,” thus permitting 
plaintiff to act on behalf of the corporation in collecting the judgment. 
Earl v. Brewer et al., 289 N. Y. S. 150. Gay H: Brown of Utica, for 
plaintiff. James F. Hubbell of Utica, and Thayer Burgess of Utica, 
for defendants. 


When inspection of corporate books will be permitted. In review- 
ing a peremptory order of mandamus for the inspection of a cor- 
poration’s books, which had been affirmed by the Appellate Division, 
the Court of Appeals said: “The petitioners as stockholders have a 
right to examine the corporate books to determine whether the offi- 
cers of the corporation are properly managing its affairs, even though 
upon an examination of the books it should appear that in fact there 
was no mismanagement. In this case the petitioners allege that there 
has been actual mismanagement by the corporate officers, and this 
allegation is denied. An examination of the books might be neces- 
sary to establish the truth of the petitioners’ allegations, and a 
stockholder’s right to examine the corporate books to determine 
whether there had been corporate mismanagement would often be 
illusory if a denial of mismanagement by the corporate officers were 
sufficient to defeat a demand for inspection until mismanagement is 
conclusively established. So far as such denial leaves unimpaired 
the force of conceded facts sufficient to show that the examination 
is sought in good faith for a proper purpose, the allegations which 
are denied may be disregarded as immaterial. That is true here. In 
spite of denials and affirmative allegations that the petitioners were 
seeking an inspection of the books for an ulterior purpose, the con- 
ceded facts were sufficient as matter of law to establish a right by 
the petitioners to invoke the power of the court to grant the manda- 
mus order here under review.” Durr et al. v. Paragon Trading Cor- 
poration, 270 N. Y. 464, 1 N. E. (2d) 967. I. Maurice Wormser and 
Samuel Mezansky of New York City, for appellant. Andrew J. 
Dritsas and Meyer J. Cantor of New York City, for respondents. 

Rights of stockholder who remains inactive until after consumma- 
tion of reorganization plan and later dissolution of corporation. Re- 
spondent preferred stockholder did not consent to or approve of a 
reorganization plan of which it had notice, nor did it seek to have 
its stock appraised as a dissenting stockholder. The plan was con- 
summated and the corporation shortly afterward dissolved. At the 
time of the application of the directors and trustees of the company 
for a settlement of their accounts and for their discharge, respondent 
came into court with a request to be treated as if it had made an ex- 
change of stock and to participate equally in the assets with the new 
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participating preferred stockholders. In commenting upon the bind- 
ing effect of the plan of reorganization as adopted, the New York 
Court of Appeals remarked: “The plan of reorganization was put 
through and adopted according to statute and the new stock issued 
with rights and privileges as stated in the plan. These terms are 
binding on the company, the liquidators, all the stockholders and the 
courts. When purchasers bought the new participating preferred 
stock and when preferred stockholders made the exchange giving 
up what might have been valuable rights to them, such as accumu- 
lated dividends, a contract was made which cannot now be varied. 
This contract provided that the new stock had certain preferences on 
dissolution and these the court cannot vary.” It was held that until 
the other stockholders had received the sums due them upon disso- 
lution as provided in the plan, respondent could receive nothing. 
In re Duer et al.,270 N. Y. 343, 1 N. E. (2d) 457. John A. Sherman 
of New York City and Frederick E. Draper of Troy, for appellants. 
Joseph Besch, Jr. and Michael D. Reilly of Albany, for respondent. 
Ohio. 

Subscription agreement, providing for repurchase of stock by cor- 
poration under certain circumstances, will not be enforced where 
corporation is insolvent, the intervening rights of creditors rendering 
the agreement unenforceable. An employe of a banking company 
subscribed to certain shares of its stock, payments to be made by 
means of deductions from his salary. The subscription agreement 
contained a provision for the repayment of the amounts deducted 
should he cease to be an employe of the bank. The corporation 
having become insolvent, the employee seeks a return of the amounts 
paid, contending that he ceased to be an employe when the bank 
ceased to do business. The court, after an examination of the sub- 
scription agreement, found it to be unconditional, and held that there 
could be no recovery of the amounts paid, as the rights of creditors 
had intervened, and that to enforce the agreement by a repayment 
to the stockholder would amount to a fraud upon the creditors. 
Squire, Superintendent of Banks, et al. v. Rafferty, 2 N. E. (2d) 255. 
John W. Bricker, Attorney General, and Homer H. Marshman of 
Cleveland, for plaintiffs in error. Foote, Bushnell, Burgess & Chand- 
ler of Cleveland, for defendant in error. 


Utah. 


Purchase of its own stock by a corporation held void. Defendant 
corporation had purchased certain of its own stock from one of its 
stockholders. In this action a question was raised as to the cor- 
poration’s power to make such a purchase, Section 103-12-4, Subsec- 
tion 2, of the Penal Code making it a misdemeanor for directors of 
a a “to divide, withdraw or in any manner, except as pro- 
vided by law, pay to the stockholders, or any of them, an a of 
the capital of the corporation.” The Utah Supreme Court 8 ds the 
purchase void, saying: “We believe that Sec. 103-12-4, Subsec. 2, | 
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was designed to prevent the purchase by a corporation of its own 
stock even though at the time of the purchase it was not insolvent 
nor would be by such purchase rendered insolvent, at least in cases 
where it was not for the protection of the corporation or for its 
legitimate corporate purposes.” Pace v. Pace Bros. Company et al., 
59 P. (2d) 1. Irvine, Skeen & Thurman and Ned Warnock, of Salt 
Lake City, and F. B. Hammond of Moab, for appellants. Lawrence 
Bothwell of Grand Junction, Colo., and F. W. Keller of Monticello, 


for respondents. Bagley, Judd & Ray of Salt Lake City, amicus 
curiae. 


Washington. 


Upon dissolution, property of corporation passes to stockholders, 
subject to corporate liabilities. Appellant, holding either individ- 
ually or as executrix all of the stock of a corporation which had been 
dissolved, sought to recover from respondent, the lessor under a 
lease to which the corporation had been a party, a portion of a de- 
posit paid by appellant’s corporation, on the theory that the balance 
due became the property of the corporation’s stockholders upon dis- 
solution. The court, finding that the amount claimed was actually 
due respondent under the terms of the lease, denied recovery, and 
pointed out that while the property of a corporation, upon dissolu- 
tion, passes to the stockholders, it does so subject to the corporate 
liabilities. Cohen v. L. & G. Investment Co., 57 P. (2d) 1042. 


Foreign Corporations 


Illinois. 

Inspection of books of foreign corporation, with principal office in 
state, allowed by mandamus. Under Section 45 of the Business 
Corporation Act, the right to examine the books and records of 
“each corporation” is given to stockholders, Section 2 of the act 
excluded a foreign corporation from the definition of “corporation” 
as used in the act, while Section 103 provides a foreign corporation 
which has received a certificate of authority shall enjoy the same, 
but no greater, rights and privileges as a domestic corporation and 
is to be subject to the same duties, restrictions, penalties, and liabili- 
ties imposed upon a domestic corporation of like character. Peti- 
tioner, a stockholder in defendant foreign corporation, with its 
principal office in Illinois, sought, by mandamus, to compel the 
inspection of defendant’s books. This the Appellate Court of Illinois 
allows, on the ground that the use of the word “each” as it appears 
in Section 45, and the phrase “each corporation,” when considered 
in connection with Sections 2 and 103, must be held to include foreign 
corporations. Wise v. H. M. Byllesby & Co. et al., 1 N. E. (2d) 536. 
Cummins, Hagenah & Flynn (James F. Burns and Francis E. Don- 
nelly, of counsel) of Chicago, for appellants. Rosenthal, Hamill & 
Wormser (Willard L. King and George W. Gale, of counsel) of Chi- 
cago, for appellee. 
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Mississippi. 


Collection of notes and foreclosure of deeds of trust held not “do- 
ing business.” A foreign corporation, having no office in Mississippi, 
and not qualified there, was held not to be doing business, so as 
to be barred from maintaining its suit, where it purchased commer- 
cial paper secured by deeds of trust in Mississippi and acquired 
title to certain property in the state through foreclosure. “The 
collecting of notes alone,” said the Mississippi Supreme Court, 
“and the foreclosure of deeds of trust by an agent in the State of 
Mississippi, who may, pending such foreclosures, rent or lease the 
property, where the purpose of the company is merely to realize 
upon such mortgages, and other securities, is not doing business 
within the meaning of the Mississippi Statutes on the subject.” 
North American Mortgage Co. v. Hudson et al., 168 So. 79. H. H. 
McIntosh, of Collins, and Dale & Coughlin of Hattiesburg, for 
appellant. Wilbourn, Miller & Wilbourn, of Meridian, Eaton & 
Eaton of Gulfport, Davis & Davis, of Purvis, and Heidelberg & 
Roberts, of Hattiesburg, for appellees. 


Montana. 


Sale of machinery, coupled with installation, servicing and repair- 
ing, held doing business so as to subject foreign corporation to valid 
service of process when made upon business agent. Where an un- 
qualified foreign corporation had, for more than twenty years, 
solicited through its agents orders for laundry machinery, the in- 
stallation of which it supervised, and where it had serviced the ma- 
chinery sold through replacement of parts and other repairs, such 
activities were held to constitute “doing business” in the state. 
Service of process upon an agent of the company engaged in further- 
ing its activities of this type, who was also empowered to make 
adjustments for the company regarding unsatisfactory machinery, 
was held valid under a statute providing for service upon a “man- 
aging agent.” State ex rel. Taylor Laundry Co. v. District Court 
et al.,* 57 P. (2d) 772. L. C. Myers of Butte, for relator, W. D. 
Kyle of Butte, for respondents. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Montana volume, page 511. 


Ontario. 


Unlicensed extra-provincial corporation is not doing business 
when merely instituting actions or appeal proceedings. The On- 
tario Supreme Court holds that there is no merit in defendant’s con- 
tention that plaintiff extra-provincial corporation, whose license to 
carry on business in Ontario had expired, must again be licensed 
in order to enforce, by legal proceedings, an agreement previously 
entered into by plaintiff with the defendant. International Railway 
Co. v. Niagara Parks Commission, (1936) 2 D. L. R. 405. 
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Pennsylvania. 


Denial of writ of mandamus to compel the qualification of a for- 
eign nonprofit corporation approved. On June 26, 1936, the Supreme 
Court of Pennsylvania affirmed the action of the Court of Common 
Pleas, Dauphin County, in denying a writ of mandamus to compel 
the qualification of a foreign nonprofit corporation seeking to do 
business for which a domestic nonprofit corporation could not be 
formed, as reported in the lower court in Horowitz v. Beamish, 40 
Dauphin County Reports 336, (The Corporation Journal, December, 
1935, page 58). The Supreme Court’s opinion appears at 185 A. 
760. Gabriel D. Weiss of Philadelphia and F. Brewster Wicker- 
sham of Harrisburg, for appellant. Charles J. Margiotti, Atty. 
General, and Adrian Bonnelly and Harry Polikoff, Deputy Attys. 
General, for appellee. Harry A. Kalisch and Murdock, Paxson, 
Kalish & Green of Philadelphia, for intervener. 


South Carolina. 


General assistance rendered dealers within state in developing 
sales methods held not doing business so as to make foreign cor- 
poration amenable to service of process. Where defendant com- 
pany maintained no office in South Carolina and owned no property 
there, and its employees in that state merely assisted dealers in 
defendant’s products in developing methods for furthering sales, 
the products being purchased outside the state, such activities of 
the employees were held by the South Carolina Supreme Court 
not to amount to the carrying on of business within South Carolina 
by the defendant. Service of process upon one of these employees, 
in this action brought against defendant by one of the dealers, was 
set aside as ineffective. Wiggins & Sons, Inc. v. Ford Motor Com- 
pany,* 186 S. E. 272. George Warren of Hampton and Thos. M. 
Boulware of Barnwell, for appellant. D. W. Robinson of Columbia 
and Cansler & Cansler of Charlotte, N. C., for respondent. 


* The full text of this opinion is printed in The Corporation Tax: Service, 
South Carolina volume, page 530. 


Texas. 


Leasing of shoe repairing machine is doing business. The leasing 
by an unqualified foreign corporation to a Texas resident of a shoe 
repairing machine was held to constitute the transaction of business 
in Texas by the Civil Court of Appeals, Beaumont, so as to bar the 
corporation from maintaining suit for recovery of possession of the 
machine in the Texas courts in Davis v. United Shoe Repairing Ma- 
chine Co.,* 92 S. W. (2d) 1107. W. B. Thomas of Groveton, for ap- 
pellant. Crow & Chessher of Groveton, for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
exas volume, page 503. 
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Taxation 
Alabama. 


Qualified foreign corporation, with principal place of business in 
Alabama, engaged in interstate activities, held liable to franchise tax 
by reason of exercise of corporate functions and employment of cap- 
ital within state. Appellee was a Delaware corporation, qualified to 
do business in Alabama, with its chief place of business in Birming- 
ham, where its entire business was controlled and managed. tt 
operated natural gas pipe lines terminating in Alabama and rgia, 
originating in Louisiana and Mississippi, deliveries in Alabama be- 
ing made to other corporations which were in some instances dis- 
tributors, and in others, consumers. Appellee resists a franchise tax 
based upon “capital employed in Alabama,” measured by the prop- 
erty in Alabama used in transmitting natural gas, on the ground that 
this property did not constitute capital employed in intrastate busi- 
ness in Alabama and that whatever was done in Alabama was 
incidental to transportation of natural gas in interstate commerce 
from points without the state. The Alabama Supreme Court, in 
holding the corporation subject to the tax as imposed, rests the com- 
pany’s liability upon the fact that it functioned in Alabama under its 
charter and under the privilege granted by that state, coupled with 
the employment of capital in Alabama. “We hold,” said the court, 
“that the franchise here exacted and being considered is not on any 
basis a tax on business or a burden on the corporation’s interstate 
commerce, but is laid on the exercise of corporate functions, or on 
the privilege of exercising corporate functions within the State and 
its employment of its capital in Alabama, domiciled at its office in 
Birmingham within this State.” State v. Southern Natural Gas Cor- 
poration,* Alabama Supreme Court, June 11, 1936. Commerce Clear- 
ing aay Court Decisions Reporting Service Requisition No. 
160187. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Alabama volume, page 1518. 

Income Tax held constitutional. The Supreme Court of Alabama 
has held constitutional the Income Tax law, as originally enacted 
by Act No. 169, Laws of 1933, Second Special Session, (since re- 
enacted by House Bill No. 324, Laws of 1935), in an action involv- 
ing the taxable net income of a partnership. State v. Weil, 168 So. 
679. A. A. Carmichael, —< General, Frontis H. Moore, Asst. 
Atty. General, and Frank E. Spain and Horace C. Wilkinson, both 
of Birmingham, for the State. Weil, Stakely & Cater and Hill, Hill, 
Whiting & Rives of Montgomery, for appellee. Rushton, Crenshaw 
& Rushton of Montgomery, amici curiae. 


California. 


Retail Sales Tax held constitutional. On May 11, 1936, the Dis- 
trict Court of Appeal held constitutional the Retail Sales Tax im- © 
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posed by Chapter 1020, Laws 1933, in Roth Ss, Inc. et al. v. 
Johnson, State Treasurer, et al.,* 57 P. (2d) 1022. On July 18, 1936, 
an appeal in this case was denied by the California Supreme Court. 
(An effort to bring the Act imposing this. tax before the people 
of California at the November 1936 election failed when an Initiative 
Measure designed for that purpose was held invalid by the California 
Supreme Court on August 28, 1936.) 


* The full text of this opinion is printed in The Corporation Tax Service, 
California volume, page 571-40. 


Idaho. 


Retail sales tax law held constitutional (except sections providing 
for licensing of dealers and certain enforcement provisions) and ef- 
fective pending submission to referendum vote. Because the sec- 
tion of Chapter 12, First Extraordinary Session, 1935, the retail 
sales tax law, providing for the licensing of dealers, was not em- 
braced in the title of the act, the Idaho Supreme Court held this 
section void. The tax, being an excise tax, the court concluded 
that the “uniformity clause” of the state constitution, relating to ad 
valorem taxes, had no application to it. Certain provisions in the 
law for the assessment of the tax in the case of fraud or evasion, 
for the filing of a notice by the commissioner enforcing the law 
which would have the force of the lien of a judgment docketed 
against the retailer, the right given the commissioner to seize and 
sell property of a delinquent retailer for taxes and the denial of 
legal and equitable means to enjoin the collection of the tax, were 
held void because the act thus conferred powers contrary to the 
state constitution to a department other than the judicial branch 
of the government, to which such powers inherently belong. With 
reference to a referendum at which the act is to be submitted in 
November, 1936, the court concluded that the act, which was found 
valid in other respects, went into effect upon its passage and re- 
mains effective until and unless it is defeated at the referendum 
election or is repealed. Johnson v. Diefendorf, Commissioner of 
Finance,* 57 P. (2d) 1068. Oppenheim & Lampert of Boise, for 
appellant. Geo. Donart of Weiser and J. F. Martin of Boise, for 
respondent. 


*The full text of this opinion is printed in The Corporation Tax Service, 
Idaho volume, page 7557. 


Louisiana. . 

Longtime indebtedness held “borrowed capital” required to be 
included in basis of franchise tax. Where, in an action for an ad- 
ditional franchise tax based upon the use of “borrowed capital,” 
in excess of capital stock, surplus and undivided profits, the de- 
fendant company had made purchases from another corporation, 


in connection with which its indebtedness over several years ranged 
from $200,000 to $300,000 or more, the Louisiana Supreme Court 
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holds such amounts may be regarded as “borrowed capital” used 
in the conduct of defendant’s business, upon which an additional 
franchise tax may be based. State of Louisiana v. Banana Selling 
Company, Inc.,* Louisiana Supreme Court, June 30, 1936. Com- 
merce Clearing House Court Decisions Reporting Service Requisi- 
tion No. 161271. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Louisiana volume, page 1531. 





































Massachusetts. 





A foreign corporation, with its principal office at Boston, not en- 
gaged exclusively in interstate commerce, held subject to the cor- 
porate excise tax. On May 25, 1936, the United States Supreme 
Court affirmed the decision of the Supreme Judicial Court of Massa- 
chusetts in the Atlantic Lumber Company case, (The Corporation 
Journal, November, 1935, page 42), 197 N. E. 525. It was contended 
that the corporate excise tax, as applied to the company, constituted 
an unconstitutional burden upon interstate commerce. The facts 
were that the appellant was a Delaware company, which, however, 
did not function in that state but did function in Massachusetts, 
to which state the exercise of its corporate powers was confined. 
Its principal office was there, where it also maintained a sales office, 
used as headquarters for salesmen who solicited orders in Massa- 
chusetts and other states. Orders were accepted at the Massachu- 
setts office, although filled from the distributing yard of the company 
or the mill of a subsidiary outside the state. No stocks of lumber 
were kept in the state. The most active bank account was main- 
tained in Boston. The corporate books and records were kept in 
Massachusetts, where the treasurer was located, directors’ meetings 
held and dividends declared. The court pointed out that the com- 
pany did more than merely transact interstate business in Massa- 
chusetts and held the effect of the tax upon interstate commerce 
to be remote and incidental under these circumstances. The tax 
was therefore held valid as applied to this company. Alflantic Lum- 
ber Company v. Commissioner of Corporations and Taxation,* 56 S. Ct. 
887. Robert C. McKay of Boston, for appellant. James J. Ronan 
of Salem, for appellee. 





* The full text of this opinion is printed in The Corporation Tax Service, 
Massachusetts volume, page 1649. 


North Carolina. 


Intangibles of a foreign corporation held to have a business situs 
in North Carolina, subjecting them to ad valorem taxation. De- 
fendant Delaware corporation, with its principal office in Knoxville, 
Tennessee, operated a store in Charlotte, Mecklenburg County, 
North Carolina. Merchandise was sold in this store for cash and 
also on conditional sales contracts. This action concerns the legality 
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of the ad valorem taxation, as “credits,” of the amounts due on the 
return day under such contracts. The court reached the conclusion 
that, by reason of the operation of the store within the county, the 
intangibles acquired a “business situs” there, and were required to 
be returned under a statute taxing “credits,” a deduction of bona 
fide indebtedness from the amount of such “credits” being allowed. 
The tax was held not to contravene the Constitution of North 
Carolina, art. 5, sec. 3; art. 1, sec. 8, nor the Fourteenth Amendment 
to the Constitution of the United States. Mecklenburg County et al. 
v. Sterchi Bros. Stores, Inc.,* 185 S. E. 454. E, A. Hilker of Char- 
lotte, for appellant. J. Clyde Stancill and Henry E. Fisher of 
Charlotte, for appellees. 


* The full text of this opinion is printed in The Corporation Tax Service, 
North Carolina volume, page 2212. 


Pennsylvania. 


Payment of the “Franchise Tax” by a foreign corporation held 
to exempt its stock from personal property taxes. The Pennsylvania 
Supreme Court holds that the changes effected by the Legislature 
by Act of May 16, 1935, P. L. 184, in imposing a “franchise tax” upon 
foreign corporations in lieu of the “capital stock tax,” did not affect 
the statutory exemption of shares of such corporations, when held by 
residents, from ad valorem taxation in connection with the four- 
mill county tax and the one-mill state tax. The court found the 
basis for the exemption—the payment by the corporation of a tax 
on its capital stock for state purposes—existed under the new 
“franchise tax” to the same extent as under the “capital stock tax,” 
and held that the shares continued to remain exempt. Estate of 
James W. Arrott, Jr.,.* 185 A. 697. Thomas E. Whitten, special counsel 
for Allegheny County, of Pittsburgh for appellant. William A. 
Wilson and James M. Houston of Pittsburgh, for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Pennsylvania volume, page 317-65. 


Tennessee. 


The franchise tax law (Chapter 5, Laws 1935, Extra Session) 
held constitutional as to corporations and invalid as to partnerships. 
Chapter 5, Laws of 1935, Extra Session, imposed a tax “for the 
privilege of engaging in business in corporate form in this State.” 
The tax was also imposed upon partnerships “conducting that type 
of activity in this State for which corporations may be formed under 
existing statutes.” Individuals were not taxed as such. In view 
of the discrimination between individuals who were partners and 
those who were not, the classification as to partnerships was held 
arbitrary and capricious, and in violation of Article 1, section 8, of 
the Constitution of Tennessee, and of the equal protection clause 
of the Federal Constitution. The law providing that the invalidity 
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of one portion should not affect the remainder of the act, the im- 
position of the tax as to corporations was permitted to stand, be- 
cause the right to do business in Tennessee in corporate form 
constitutes a taxable privilege, resulting from the nature of a cor- 
poration and the manner of its creation. C. H. Corn et al. v. Fort 
and West Kentucky Coal Company v. Fort,* Tennessee Supreme Court, 
May 23, 1936. Commerce Clearing House Court Decisions Report- 
ing Service goons No. 158726. (Petition for rehearing over- 
ruled, June 13, 1936.* Requisition No. 158726A.) 


* The full text of these opinions is printed in The Corporation Tax Service, 
Tennessee volume, pages 1528 and 1535. 


Washington. 


Radio broadcasting tax, based on entire gross income, held un- 
constitutional. Section 2 of Chapter 196, Laws of 1933 contained a 

rovision for a tax or excise at the rate of one per cent of the gross 
income of “every person engaging in or continuing within this state 
in the business of radio broadcasting.” After an examination into 
the mechanics of broadcasting, the court concluded: “Appellant is 
thus engaged in the business of transmitting advertising programs 
from its stations in Washington to those persons in other states 
who ‘listen in’ through the use of receiving sets. In all essentials 
its procedure does not differ from that employed in sending tele- 
graph or telephone messages across state lines, which is interstate 
commerce.” As the tax was levied upon the gross receipts from 
appellant’s entire operations, which included interstate commerce, 
and “as it does not appear that any of the taxed income is allocable 
to intrastate commerce, the tax as a whole must fail.” Fisher's 
Blend Station, Inc. v. The Tax Commission of the State of Washington 
et al.,* 56 S. Ct. 608. Godfrey Goldmark of New York City, and 
Donald G. Graham and R. J. Venables of Seattle, for appellant. 
E. P. Donnelly of Seattle, for appellees. 


* The full text of this opinion is printed in The Corporation Tax Service, 


Washington volume, page 7244. 


General 


Order enforcing stockholders’ liability, entered in Minnesota 
court, held enforcible in Colorado court against Colorado resident. 
Respondent, a resident of Colorado, and a stockholder in a Minne- 
sota corporation, was sued in a Colorado state court by petitioner, 
the receiver of the corporation appointed by the United States Dis- 
trict Court for the District of Minnesota, in an endeavor to enforce 
stockholders’ statutory liability and to collect an assessment ordered 
by the Minnesota court. The Supreme Court of Colorado had 
afirmed the judgment of the state court in dismissing the suit, upon 
respondent’s demurring to the complaint on the ground that the 
action of the District Court of Minnesota was not binding upon 
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him, as he was not served with process in Minnesota, and, there- 
fore, the court there had acquired no jurisdiction over him. The 
United States Supreme Court holds otherwise, concluding that the 
assessment ordered was binding upon petitioner, “as the order is 
not in the nature of a personal judgment against him and he must 
be deemed, by virtue of his relation to the corporation and the obli- 
gation assumed with respect to its debts, to be represented by it 
in the proceeding.” M. D. Chandler, Receiver of Diamond Motor 
Parts Company v. John Peketz, 56 S. Ct. 602. Thomas Vennum of 
Minneapolis, Minn., and Harry S. Silverstein of Denver, Colo., for 
petitioner. A. D. Quaintance of Denver, Colo., amicus curiae by 
special leave of court. (Petition for rehearing denied, April 27, 
1936; 56 S. Ct. 746.) 


Some Important Matters for 
October and November 


This Calendar does not purport to be a complete calendar of all matters requiring attention 
by corporations in any given state. It is a condensed calendar of the more im ant uire- 
ments covered by the State Report and Tas Notification Service of The Corporation Trast Com. 
pany. Attorneys interested in being furnished with timely and complete information regarding 
all state requirements in any one or more states, including information regarding forms, practices 
and rulings, may obtain details of the Service from any office of The Corporation Trust Company. 
CaLIFoRNIA—Quarterly Retail Sales Tax Return and Payment due on 

or before October 15.—Domestic and Foreign Corporations. 

Georcia—Certified Statement for Registration due on or before No- 
vember 1—Domestic and Foreign Corporations. 

InpIANA—Quarterly Gross Income Tax Return and Payment due on 
or before October 15.—Domestic and Foreign Corporations. 

Iowa—Quarterly Retail Sales Tax Return and Payment due on or 
before October 20.—Domestic and Foreign Corporations. 

Louts1ana—First monthly Luxuries Sales Tax Return and Tax due 
on or before November 20, covering month of October.—Do- 
mestic and Foreign Corporations. 

New Yorx—Supplementary Franchise Tax Return (Form 60CT) due 
on or before November 30.—Domestic and Foreign Corpora- 
tions organized or qualified between May 15 and November 1 of 
current year. 

Nort Carotina—Annual Franchise Tax due within thirty days after 
date of notice—Domestic and Foreign Corporations. 

Nortu Daxota—Quarterly Retail Sales Tax Return and Payment due 
on or before October 20.—Domestic and Foreign Corporations. 

Ruope Istanp—Semi-Annual Report to Department of Labor during 
October and April—Domestic and Foreign Corporations em- 
ploying five or more persons in Rhode Island. 

West Vircinta—Quarterly Gross Income Tax Return and Payment 
due on or before October 30.—Domestic and Foreign Corpora- 
tions. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with its various activities The Corporation Trust Company 
publishes the following supplemental pamphlets and forms, any of which 
will be sent without charge to readers of The Journal. Address 
The Corporation Trust Company, 120 Broadway, New York, N. Y. 


A Corporation’s Achilles Heel. Containing the complete text of the 

Opinion of tthe Sopreme Court of ond United States in State of 
ashington ex Good Superior Gourt, Stat 

Washington, and of the Supreme Court of New | Mexico in Silva v. Crom ie & Co. 


—two decisions of great significance to attorneys of corporations qualified in one 
or more states. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages, for | business corpora- 
the stata atiractive provisions cs San ee ee Coste ol incorpor @ Sols eumeesy of 

e OM eae uirements, ay tion, completely re- 
ous cot the changes made by the cacnaannee at 935. 


New abe a of Importance to Corporations, Contains complete 
text of Securities Act of 1933 as comanien by Title 11 of the Securi- 


1934, all matters in the original act omitted in the 1934 
Saeeiaeme being set in brackets, and all new matters added by the 1934 amend- 
ments being set in italics; ove text of the Securities Act of 1934; 


and Genel text of the amendments approved June 7, 1934 to the ptcy Act 
providing for corporate reorganizations. 
The New Bankruptcy Law. Contains, first, the cleven-word amend- 


ment approved june 18, 1934 to the original amendment to the 
Bankruptcy Act approved June 7, 1934 (and published in our pamphlet New Deal 
Laws described above); second, two examples of voluntary petitions for reorgani- 
zation under the new provisions; and third, two examples of petitions under the 
new provisions for appointment of trustees (reorganization sought). 


The High Cost of Whistles for Corporations. Benjamin Franklin’s 
classic, “The Whistle,” here is shown, by the decisions in actual court 
cases, to have a very pointed application to sume of the policies of some business 
corporations of our own day. A sixteen-page pamphlet tor both laymen and 
lawyers. 

Special Report. The Case Against Corporate Representation by Busi- 
ness Employes. Specific experiences of different corporations 


with the handling by untrained corporate representatives of such matters as service 
of process, notices of taxes due, filing of corporation reports, etc. 


What Constitutes Doing Business. (Revised to April 15, 1934.) A 
198-page book containing bei brief ¢ Seno oe oot of decisions selected from 
those in the various states as indica im each state as “doin: 
business.” The digests are covenant te by state, but a sr Table of Casey and s Topical 
Index makes them accessible also by either case name or topic. There is a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process im the state. 


Amateur Corporate Representation. A booklet dealing with some of 
the weaknesses of placing a company’s seneeeeey representantes 
im the hands of business employes or not trained in matters involved. 
When Corporations Cross the Line. A simple explanation of the rea- 


sons for and purposes of the foreign corporation laws of the various 
states, and illustrations of when and how a corporation makes itself amenable to 


Of interest both to attorneys and te corporation 
Questionnaire on Business Outside State of Organization. This is a 


Form for attorney’s use in determining when a ration should 


cu 
be qualified. The qyestions exe, Gece whieh CH eumuiy Sally talan oak Gis tani 
necessary to be consi 
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For the progressive law office . . . 


THE IMPROVED NEW CCH 
U.S. SUPREME COURT SERVICE 


N IMPROVED NEW AID designed for the alert law 

office which finds it is just as important to know the sub- 

jects pending for immediate decision in the highest court as it 
is to be guided by prior adjudications. 


Quick —Accurate— Dependable 


It brings you: 1.—Concise, informative digests (prepared by 
experts) of all cases on the Court Docket, with each new case 
added as filed, indexed and cross-indexed by topic and names of 
parties to the litigation—constantly up-to-date; 2.—current 
reports on the progress, status, and disposition of each case; 
all printed on loose leaf pages for insertion in a special binder 
behind tabbed guides ; 3.—the full texts of all decisions—those 
on important business and tax questions are rushed direct from 
Washington on opinion day, minor decisions following imme- 
diately ; and 4.—the journal of the day’s court proceedings. 


Write for Details—No Obligation of Course 


WASHINGTON CHICAGO NEW YORK 
730 ISTH ST..N.W. 208 W. MONROE ST. EMPIRE STATE BLOG. 
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If you were 


subpoenaed 


—to appear today in court with 
your company’s stock books—in 
a suit involving the shares of one 
of your stockholders or over a 
deceased stockholder’s estate, or 
a stockholder’s suit against your 
company; or if any other emer- 
gency required a critical and 
searching inspection of your 
stock books, could you produce 
them with a feeling of assurance 
that all would be found clear and 
correct? 


oo2 eae a 
a 5 


tl 


The keeping of a corporation's 
stock records in these days is too 
important and too technical for the 
officers of the company to perform 
it in safety—either for themselves 
or the company. The trend of the 
day is towards employment of an 
expert transfer agent. Let The Cor- 
poration Trust Company make you 
an estimate now on the cost of 
acting as transfer agent for your 
corporation. 


te eee 
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